Conserving Land with Conservation Easements
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What Is a Conservation Easement?
· A legal agreement between a landowner and a qualified conservation organization or government agency that restricts the amount of development that may take place on his or her property.

Property as a Bundle of Rights

· Property owner can sell or give away the whole bundle OR

· He or she can chose to sell or give just one or two of those rights 

· EXAMPLE:  the right to construct buildings; the right to harvest timber; the right to sub-divide the property

Easement Identifies Rights the Owner Forgoes

· Each easement document is tailored to meet the specific landowner’s needs.

· The owner and prospective easement holder work together to identify what can or can not be done with the property

· The owner then conveys those rights to a qualified conservation recipient, such as a public agency, land trust or historic preservation organization.

Conservation Easements Go By Different Names

· Historic Preservation Easement

· Agricultural Easement

· Scenic Easement

· Conservation Restriction

· Greenways Easement

· Riparian Easement

· Names based on the resource they protect, however the concept is the same

Why Landowners Donate or Sell Easements

· To permanently preserve and protect their lands for its natural, historic or scenic values while retaining private ownership

· Most landowners who grant easements have a strong emotional connection to the land 

· Tax benefits
Term Length of Conservation Easements

· Can be written to last forever; called perpetual easement

· If state law allows easement can be written for a specific number of years; called a term easement

· In Alabama the term must be stated in the easement; if not the term is the lesser of 30 years or the life of the grantor or upon sale of the property
Criteria for Conservation Easements

· A landowner should determine exactly what conservation value he or she desires to preserve

· Research necessary to determine suitable conservation organization and program

· Responsible conservation organizations have written criteria for accepting easements

Qualified Conservation Organizations
· Generally restricts eligible donees to governments and publicly supported charities

· 501 (c) (3) not for profits or an organization that is qualified as a public charity under Section 509 (a) (3)
· Example:  organization created as title holding subsidiary of a charitable organization if controlled by the parent organization

· Landowner should research to determine whether the organization has time and resources to carry out the great responsibility of being an easement recipient

· Often organizations request stewardship contributions from the landowner or establish stewardship funding from other sources

Obtaining Mortgage Subordination

· Accepting easements on pre-mortgaged property raises special concerns

· The grantee should try and obtain subordination from the lender

· IRS regulations make subordination a requirement if the easement is donated and the donor wishes to deduct the gift
Baseline Documentation 

· Report that documents the condition of property at the time of the gift

· IRS requires Baseline Report be completed prior to the gift

· Important on all conservation easements because it clarifies what will accomplished by the easement

· Important tool for easement enforcement

Termination of Conservation Easements

· May be terminated by eminent domain

· May be terminated by mutual agreement, however, donor could face reimbursement to IRS

· Doctrine of Changed Conditions

· Foreclosure

Tax Benefits of Conservation Easements

· Easement must be perpetual

· Must be donated exclusively for conservation purposes

· Must be donated to a qualified conservation organization
Conservation Purposes

· Preservation of land for recreation by, or the education of the general public

· The protection of natural wildlife habitats and ecosystems

· The preservation of open space including farm and forest lands, scenic enjoyment; in any case of open space, preservation must provide public benefit

· The preservation of historically important lands or buildings
Determining the Charitable Deduction

· Before and after appraisals must be conducted.  The difference between appraisals reflects the easement value

· Appraiser must meet IRS qualifications and have no significant relationship with either the taxpayer or the donee organization

· Excellent reference “The Federal Tax Law of Conservation Easements” by Stephen J. Small

Sample Charitable Deduction

· Dana Jones property valued at 
100,000

· After easement property valued  
  60,000
· EASEMENT VALUE

  40,000
· Allowed to deduct amount equal to 30% of her adjusted gross income

· Allowed six years to use the charitable deduction

 Reducing Estate Taxes

· Conservation easements can often reduce and sometimes eliminate estate taxes

· Restricted value of property after easement reduces value of estate thus resulting in a lower estate tax

· If owner does not wish to restrict property during their lifetime, the owner can specify in his or her will that a charitable gift of a conservation easement be granted
Reducing Property Taxes

· Property tax usually based on property’s value which oftentimes is directly correlated to its development potential

· If development is restricted it may reduce the assessment value and amount

· Many factors influence reduction such as state law, local officials and assessors
Sound Conservation Easement Stewardship

· Thoughtful easement drafting; deed needs to specific and legally defensible

· Regular and documented monitoring often resolves easement problems before they become serious violations

· Strong financial planning; organization must be fiscally responsible and committed to monitor and enforce easement

Monitoring Conservation Easements

· Easement deed must state right of donee organization to regular property inspections

· Monitoring forms along with photographs should be completed at each visit and signed by landowner and organization representative

Enforcement of Easements

· Responsible organizations are committed to the defense of the easement and raise funds for easement stewardship and enforcement

· Often disputes can be settled without litigation

· Make sure easement document specifies you can go to court under specific conditions
Reference 

· The Land Trust Alliance at www.lta.org
· The Conservation Easement Handbook


(available from the Land Trust Alliance)
· Federal Tax Law of Conservation Easements, Stephen J. Small available from the Land Trust Alliance

